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On January 9, 2003, Mexico initiated proceedings before the International Court of Justice against the United States of America concerning the alleged violations of Articles 5 and 36 of the Vienna Convention; basically, claiming that the United States is not honoring the consular rights of foreign nationals within the United States
. While the proceedings of this case continue on, as they will into 2004, it is engaging and instructive to look at the realities of consular notification in the United States. I have chosen to focus on Mexican and American interactions not just because they are the two countries involved in the case before ICJ, but because the countries are so close, and because the issue arises so frequently. According to Mark Warren, director of Human Rights Research, an Ottawa, Canada-based company that monitors international developments regarding the death penalty, “there are more then 50 Mexican citizens under sentence of death in the US, many of whose cases, in fact, Mexico would argue all of them, involve violations of international law” (personal interview, 10/6/03). Through an examination of the Vienna Convention on Consular Relations (VCCR), American interpretation of this treaty, the role of Mexican consulates in America, and the worldwide repercussions of American actions, I hope to broadly discuss this topic and possible solutions. It is further instructive to investigate the United States interactions with the World Court in previous cases, and possible implications of sub-par consular notification with respect to the current, post-9/11 world climate. 


Article 36 of the Vienna Convention on Consular Relations details the rights of foreign detainees and prisoners, and also the rights of consulates. Foreign nationals, under article 36, have the right to be informed “without delay” of the right to consular communication, to choose whether or not to notify that consular, to have the consulate contacted promptly, communicate freely with that consulate, and accept or decline any assistance the consulate might offer. The key portion of this section is the phrase ‘without delay’
. The State Department, according to Mark Warren, has interpreted this as ‘without undue delay’; typically within 72 hours of arrest, or by the time the person is arraigned. However, “Mexico is arguing that the plain language of the treaty means what it says; without delay means as soon as you know that the person is in fact a foreign national and certainly before you interrogate them” (personal interview, 10/6/03). The latter interpretation makes more sense—one of the main responsibilities of consulates with regard to this issue is to safeguard the rights of an individual in an unfamiliar and hostile environment, and how can they do this if they are not aware of the situation? Often the interrogation is the most crucial time for the consular to be involved, mainly to ensure that the accused understands his rights. It is not enough to read the Miranda rights to a foreign national, because many of those concepts are unthinkable to people outside of the United States. There are very few jurisdictions throughout the world where ‘the right to remain silent’ means anything; in actuality, silence is often taken as evidence of guilt in places outside the United States. So it is essential that consulates are notified immediately, and are enabled to assist the accused through every step of the judicial process. 


Aside from interpretation of the complex American legal system, consulates have the right to communicate with and have access to the accused at all stages of the case, and provide other forms of humanitarian, protective, or legal assistance with the permission of the detainee. Humanitarian assistance includes access to the outside world, such as communication with family, and provision of basic necessities, such as food and medicine
. Protective services involve ensuring that at no time the foreign national is mistreated in any way. While this is not such an issue in the United States, in many other countries consular assistance may be all that saves a foreign prisoner from ill-treatment, torture, and possibly even death. Legal assistance is the final purpose of consular assistance, and probably the most important within the United States. Consulates not only explain the legal system, but also provide either a list of appropriate lawyers (ones that are bilingual, etc) or hire a lawyer for the accused, and take the appropriate steps to ensure that their nationals receive fair and equal treatment under the laws of the arresting state. 


Aside from basic provisions that are provided throughout the detention of the foreign national, there are many specific tasks that the consulate performs, especially during criminal proceedings
. Interventions in capital cases are both extensive and sustained, beginning in the pretrial phase. During this time it is both appropriate and common for consulates to contact prosecutors over the concern of possible punishments, especially when the death penalty is on the table. If an Article 36 violation has occurred, it is imperative for the consular to assert this early in the proceedings, with the hope that the knowledge of this infringement of rights will be partially rectified through the trial process. During the trial, the consulate is often indispensable with regards to mitigating evidence, which is often in the native country, making it harder to discover and verify. Consulates also monitor the defense counsel to ensure that the foreign national is receiving adequate representation, and if not, request a new attorney be appointed by the court, or retain counsel themselves. This is especially necessary, since it is through the attorney that the consulates voice will be heard. Under Article 36, consular assistance is not a substitute for legal representation, and consulates are not allowed to act as attorneys. The role of the defense attorney is crucial for the implementation of consular assistance. 

While the VCCR outlines these rights for the foreign national and consulate, there are limitations to the treaty. At no point does the treaty profile appropriate punishments, or limits to the punishments of any country—the foreign national is subject to the same laws as any other person in that country, citizen or otherwise. This, of course, includes the death penalty.  So there is always the possibility that even with correct consular notification and a fair trial, foreign nationals could still receive the death penalty in the United States, at which point authorities from their native country would have no legal grounding to protest the American process. However, that is rarely, if ever, the case. Foreign nationals in the United States are systematically denied their rights under Article 36 of the Vienna Convention on Consular Relations. How this occurs and the reasons it is permitted is an injustice to not only the foreign nationals directly effected, but also to the American public.

Due to violations of Article 36, consular officers are often not involved in the pretrial and trial process as detailed above. It is typically during the appeal and clemency hearings that consulate assistance is seen regularly. Many of the duties of the consulate during the appeals process are similar to trial assistance: looking for and verifying mitigating factors, contacting state and federal officials for support, and acting as a liaison between cultures
. Further, during appeals consulates can provide legal assistance when it is no longer available through the state (Habeas Corpus proceedings), and assist in obtaining amicus curiae briefs. If connections with the State Department and other US officials are made early, a basis for a clemency appeal is laid, as well as a possible intervention by those officials. Just as importantly, consular involvement is essential for educating governments about the seriousness of the rights under the Vienna Convention, as well as increasing public awareness of the issue. If the federal government of the United States is not willing to take a proactive stand on this issue and create a remedy for this problem, consular officials may be able to work from the bottom up, and by enacting change in certain courts and states, eventually procure just processing for all foreign nationals.  

The United States has indeed shown that it is not willing to be proactive with regards to consular rights. The current case before the ICJ between Mexico and the United States is in fact the third time that the United States has been before the court on the issue of consular rights. This is not surprising considering that since 1976, when the United States reinstated the death penalty, there have been twenty foreign nationals executed, and there are currently 120 foreign nationals from twenty-nine countries on death row
. In virtually none of these cases was proper consular notification granted, and in 15 of the cases of those already executed the consular notification issue was raised on appeal and dismissed, allowing the execution to proceed. It was one of these cases that first brought the United States before the ICJ with regards to consulate rights. Angel Breard, a citizen of Paraguay, was executed by the state of Virginia on April 14, 1998 after being convicted of murder and rape. He was not notified of his consular rights, and maintained, along with the officials of his country, that his approach to the trial would have been different had he had the assistance of the Paraguayan consulate services. 
 Paraguay took this issue to the ICJ with the hope of staying the execution long enough to have a full hearing before the World Court. Five days prior to Breard’s execution, the ICJ issued a provisional measures order that was intended to stay the execution, but the United States Supreme Court refused to intervene, and the execution was carried out as planned
. The United States Department of State issued a press release on November 4, 1998, admitting the mistake and apologizing
. However, issues of apologies and assurances of improvement are worthless if nothing actually changes, as is the case in this particular issue. 

A year after the execution of Mr. Breard, Germany once again brought the United States before the World Court, this time with the hopes of staying the executions of two of its citizens: Karl and Walter LaGrande. The LaGrande brothers were executed in Arizona for the stabbing death of a 63-year-old bank manager in the town of Mirana during a botched robbery in 1982
. The German consulate learned of the case 10 years later in 1992, when the brothers already had gone through a series of appeals in U.S. courts. Karl LaGrande was executed on February 24, 1999, followed by Walter LaGrande on March 3, 1999. On March 2, the International Court of Justice issued a provisional measures order to stay the execution of Walter, but once again, the United States Supreme Court and Arizona Governor Jane Hull did nothing to postpone the execution. 

In both of these cases the World Court issued provisional measures orders asking the United States to stay the executions, pending a ruling on the merits. In both cases the foreign citizens were executed anyways. The State and Justice Departments took the position that World Court provisional measures orders—as opposed to its final judgments—are not legally binding, and thus the state governors proceeded with the executions
. At the time, however, it was unclear whether provisional measures orders were binding. Scholars had long debated the issue, and the World Court had never resolved it, so technically, the United States could claim that it was not violating the law. Germany elected to continue the court proceedings after the execution of the LaGrands, however, and thus this, along with many other issues, was resolved. 


The World Court agreed to hear the merits of the case brought by Germany regardless of the fact that Walter LaGrande had been executed, and on July 27, 2001, ruled against the United States in what some herald as a landmark decision
. After a full argument, and by a majority of 14-1 (with the U.S. judge in the majority), the World Court ruled against the United States on three key points. First, not only nations but individuals have rights under this treaty. Second, when governments fail to notify detained foreigners of their consular rights, without delay, courts may not later tell them they are too late when they belatedly claim violations of consular rights. This is an important ruling in the United States, as often appeals courts refuse to hear Article 36 appeals because they are initiated too late in the appeal process. Hopefully this ruling will remedy this unfortunate situation, as is it awfully hard to appeal the loss of a right that you have not been granted and do not know about. Lastly, if a foreigner not notified of consular rights is sentenced to a sever penalty, the courts must review and reconsider the conviction and sentence. The United States has unfortunately interpreted this to imply that our appeals process and clemency review are sufficient reconsideration, but seeing as how the LaGrande brothers had access to both processes, it seems unlikely that this is what the ICJ was referring to. Hopefully there will be further clarification in the upcoming ruling. Perhaps more importantly, the court also ruled that provisional measures orders are not advisory, but binding. This is important, as it points out that the United States was absolutely wrong to execute Breard and LaGrande, and that future executions against provisional orders will be dealt with more severely. 


The United States response to allegations that international law has been violated with regard to foreign nationals and their consular rights is to argue exceptionalism, according to Mark Warren
. This theory contends that the United States is bound by international law only to the extent that it sees fit, and that the constitution and domestic laws take precedence over international agreements. This doctrine is not recognized anywhere else in the world, and, obviously, is problematic in many ways. Broadly speaking, there are two schools of thought with regard to the enforceability of international law: the monist school and the dualist school. The monist school asserts that once a country enters into an international agreement, that contract takes precedence over domestic law and practice; that the international law is supreme. Dualist thought claims that even when a country enters into international agreement, they retain a sovereign choice as to which aspects will take precedence over domestic practice, and which are advisory. The large majority of the world ascribes to the monist school, while America chooses to follow the dualist school. This conflict of interpretation has many consequences both for foreign nationals within the United States, and US citizens abroad. 


How is it that the United States is allowed to continually disregard international law in favor of domestic practice? Through the declaration of exceptionalism, the United States is able to say that domestic laws, which do not have provisions for foreign nationals, hold supremacy over international laws. Regardless of why the United States believes they should be able to do treat foreign nationals this way, the reason that they are allowed to do it is because there are no ramifications for not following the stipulations of this treaty. Neither the United States government in general, nor the particular courts involved with these cases, have ever had to deal with the consequences of these violations, because in effect, there are no consequences. Cases are not thrown out at local and state levels, Supreme Court rulings do not generally support the rights of foreign nationals under this treaty, and while the federal government may suffer some discomfort with the countries it is denying consular rights to, there are no severe legal or political effects that would cause the United States to rethink their actions. 


Tragically, many courts within the United States, including the Supreme Court, are not only hesitant to support the rights of foreign nationals, but often will not even look at the case. Most recently, on November 17, 2003, the Supreme Court refused to hear the case of Osbaldo Torres, a Mexican national on death row in Oklahoma
. Despite concerns raised by two justices, Stevens and Breyer, the Court said it would not consider the case concerning the consular rights of Torres, who was not granted his consular rights under the Vienna Convention until he was already on death row. Torres is one of fifty Mexican nationals involved in the case Mexico has brought before the International Court of Justice. The ICJ decision could come too late for Torres, however, as Oklahoma could set his execution date as early as January 17, 2004. The World Court has issued provisional measures orders to stay his execution, but history has shown that the United States is not exactly diligent in respecting the rule of the court. 


This lack of consequences is not universal, however. In many cases, it is the American citizens themselves that suffer from the federal dismissal of these rights. When American citizens are arrested abroad, they are largely treated like the citizen of any other country, and unfortunately, there are many countries besides the United States that deny foreign nationals their consular rights. However, because their home country also routinely abuses the particulars of Article 36, there are not a lot of legal options. The United States government can’t very well initiate rectification of this breech by ascertaining the rights of its citizens under VRRC, when they themselves interpret domestic laws to supercede international laws. Former Governor of Illinois, George Ryan, summed up this reciprocal benefit and disadvantage during his announcement that he was commuting the sentence of all 156 Illinois death row inmates: 


“Another issue that came up in my individual, case-by-case review was the issue of international law. The Vienna Convention protects U.S. citizens abroad and foreign nationals in the United States. It provides that if you are arrested, you should be afforded the opportunity to contact your consulate. There are five men on death row who were denied that internationally recognized human right. Mexico’s President Vincente Fox contacted me to express his deep concern for the Vienna Convention violations. If we do not uphold international law here, we cannot expect our citizens to be protected outside the United States” (consular rights newsletter, emphasis added)
.

Fortunately for American citizens, the United States has one of the best consular systems in the world and the problems are typically resolved diplomatically, according to Mark Warren. The issue is, however, that the US places its citizens in a very bad position legally when they are arrested abroad, and it is only because of the strength of our consular service and government that the consequences of this are not extremely severe. Citizens from other countries, however, do not have the resources of the United States government to fight for their rights, placing them at a great disadvantage for correcting the violation of their rights. Regardless of the United States position and its effects both on its own citizens and those of other countries, when it comes down to it, the United States is wrong. The argument of exceptionalism and the monist school of thought do not coincide with the prior court decisions discussed previously, and according to the court, as well as practice in most other nations, those arguments and ways of thinking are not correct.


The ruling of the ICJ in Germany vs. the United States, while legally and historically significant, has not impacted the United States in reality
. While the court found, for the first time in its history, that orders indicating provisional measures are legally binding, there were no repercussions for the United States, nor were their measures provided for future indiscretions. In effect, this would be similar to if the United States Supreme Court had ruled that, yes, we must notify arrested individuals of their Miranda rights, but there will be no adverse consequences if you don’t. This sort of legal ruling is largely ineffectual if there is no course of justice for foreign nationals denied their rights. Mexico is currently before the ICJ arguing this point, and regardless of how the court rules, it should include a definitive stance on the United States actions, and the recourse other countries will have for their citizens. 


Mexico’s preliminary briefs accuse the United States of a systematic violation of its obligation under Article 36 of the 1963 Convention to inform the 54 convicted Mexican nationals in nine different states (California, Texas, Arizona, Arkansas, Florida, Nevada, Ohio, Oklahoma, and Oregon) of their right to consular assistance and to provide relief adequate to redress such violation
. Aside from asking the court to rule on the United States treatment of foreign nationals with regards to consular issues, Mexico has also asked the court to order the United States to reestablish the situation that existed prior to the detention and sentencing of Mexico’s nationals that was in violation of international law; in effect, Mexico would like retrials or dismissals for all of its death row inmates that were denied their rights under Article 36. While this may seem slightly absurd at first glance, in reality, that is what the American courts would do if the violation in question were something more similar to a Miranda violation. It is not unreasonable that the same respect be given to international law as is to domestic law. 


Further, Mexico has also asked that the ICJ indicate provisional measures for the 54 Mexican death row inmates, so that they cannot be executed pending the decision of the court. While this has been ineffective in the past, it is possible that the United States will be more mindful of provisional orders due to the ruling in the case brought by Germany. The court will begin hearing verbal arguments on the case on December 15, 2003, but provisional measures have been granted for three Mexican nationals: Cesar Fierro, Roberto Ramos, and Osvaldo Torres Aguilera
. The court decided to rule on these three cases of three of the death row inmates because they were at risk of execution in the near future, while the other Mexican nationals on death row were not in as precarious of a situation. The court reserved the right to indicate provisional measures for those prisoners as well should their legal situation change over the course of the trial. Whether or not Oklahoma and Texas, the states where these three foreign nationals are being held, will comply with the provisional measures order is debatable. The World Court was very clear in the Germany case that provisional measures were binding legal orders, but possibly not clear enough, as the governor of Texas pointed out that “according to our reading of the law and treaty, there is no authority for this court to prohibit us from exercising the laws passed by our legislature”
. As an American citizen, I find mixture of arrogance and ignorance in that statement more then slightly appalling, and I hope for the sake of the prisoners on death row that the governor has taken some time to reconsider his reasoning. As Mark Warren so aptly put it, “under the supremacy clause, a treaty is the supreme law of the land; it is not up to individual states to determine how treaties should be applied or enforced or indeed what they mean. Treaties within the United States constitution are superior to state law. End of story.” (Personal interview, 10/6/03)

It is exactly because of this constitutional framework that there may be hope for an easy solution to the continual infringement of consular rights; while the United States is not the only country abusing this treaty, it could possibly be the easiest to fix. Our legal system is designed to protect the individual rights of both citizens and non-citizens, and it would not be difficult to include the obligations of this treaty. Looking at Mexico, Article 36 of the Vienna Convention on Consular Relations is the law of the land; “any time a foreign national is arrested in Mexico there is an obligation under federal law for the authorities not only to inform the national, but to notify the central government of Mexico” (personal interview, 10/6/03). While the particulars of this obligation may not be carried out in full across all Mexican jurisdictions, there is at least a concerted effort on the part of the Mexican authorities to ensure that they do practice what they preach. The same cannot be said for the United States. 
A remedy for this problem could be as simple as including in the Miranda warning the brief statement ‘what country are you a citizen of?’ at which point it would not be difficult to locate and inform the consular service of that nation. In my way of seeing things, there is really no reason not to do this—it is easy, effective, and could potentially improve relations between American and its allies, as well as the international community in general.  It confuses me why the American government refuses to implement this basic right, and hopefully the ICJ will rule in such a way that the United States is forced to take action. 


The ruling in this case has taken on additional significance in light of current political climate and the actions of the United States post-9/11. There are currently 650 foreign nationals being detained in Guantanamo Bay, Cuba by the United States government, many for as long as two years, and every single one of them has been systematically and blatantly denied their rights under Article 36. Secretary of Defense Donald Rumsfield defends the actions of the United States by maintaining that the prisoners in Cuba are not prisoners of war (POW’s), but rather unlawful combatants
. This distinction is very important, as POW’s are entitled the same treatment as their guards, and cannot be interrogated beyond name, rank, number and date of birth. Further, POW’s are entitled to be sent home once the war is over unless charged with war crimes. If any prisoners in Guantanamo are POW’s, their treatment violates the Geneva Conventions. These stipulations do not apply to unlawful combatants, but the Geneva Convention does stipulate that if there is a doubt as to which category a prisoner falls into, the prisoner must be treated as a POW until a court decides their status. Prisoner of war status is granted to captured members of regular armed forces who profess allegiance to a government or an authority not recognized by the detaining power. This very likely would include Taliban soldiers, who profess allegiance to the Taliban government, which is not recognized by the United States. Al Queda fighters, on the other hand, are probably not POW’s. Members of volunteer corps who are not regular soldiers can qualify as POW’s, but they must meet certain conditions. Under the Geneva Convention, these prisoners are at least entitled to a claim of prisoner of war status until decided otherwise, and that claim must be decided by the court system, not the Department of Defense. 


Unlike most foreign national cases, the United States Supreme Court has elected to look into the cases of those imprisoned in Guanantanamo Bay, Cuba
. On November 10, 2003, the court announced that it would be hearing the case, but limited their review to the narrow but significant question of access to American courts. The lawyers representing these prisoners were also hoping to challenge the treatment of the prisoners through broad civil liberties objections, but the court declined to hear those issues. A ruling is expected by July of 2004. If these men are allowed access to American courts, it will be possible for them to finally challenge their status as unlawful combatants, and possibly gain the rights of a prisoner of war. It is essential that the prisoners are allowed access to lawyers and consulates, as these are the basic foundations of the Vienna Convention. 

Consular rights are an obligation of the international community that has been neglected by many for as long as the VCCR has been issued. It is imperative that awareness of this problem increases, and that action is taken to rectify the wrong. The current trial between the United States and Mexico will hopefully go a long way in doing that, as well as the continued efforts of organizations such as Human Rights Research, and the ruling of the United States Supreme Court with regards to the situation in Guantanamo Bay, Cuba.  It is unfair for both US citizens and the foreigners directly effected that the United States continues to take such an arrogant stance on this issue, and I think it is imperative that the citizens of this country become informed and involved. The United States government may not be willing to listen to the world court, but they can be forced to do so by their constituents. The rights of foreign nationals under Article 36 are basic rights that every American citizen would expect and be grateful for if arrested abroad, and it is only prudent that we allow such rights for foreigners in our country as well. There will be many developments with regards to this issue in the following years, and I hope as an American citizen that the United States implements procedures to ensure the correct processing of all people detained in our country, citizen or non. As the United States government so aptly wrote in their apology press statement following the execution of Angel Francisco Breard, “Consular notification is no less important to Paraguayan and other foreign nationals in the United States than to U.S. nationals outside the United States. We fully appreciate that the United States must see to it that foreign nationals in the United States receive the same treatment that we expect for our citizens overseas. We cannot have a double standard” (State Department Press Release, 11/4/1998, emphasis added). Five years ago the State Department admitted that the United States had a problem that was in serious need of a remedy—while there appears to be no changes thus far, we can hope that the ruling of the ICJ will force the United States to remove the double standard and behave like a responsible member of the international community. 
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